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SOFTWARE LICENCE AGREEMENT 
 
BACKGROUND 
   
A. The Supplier is the entire legal and beneficial owner and licensor of the web-based application known as R 

Reflections, a virtual fitting room application.  
 

B. The Supplier is willing to license the Customer to use the application on the terms and conditions herein. 
 
AGREED TERMS 
 
1. INTERPRETATION   

 
1.1. The definitions and rules of interpretation in this clause apply in this Agreement: 

 

Agreement these terms and conditions included in this Software Licence Agreement, together 
with any schedules that are agreed by the parties, and any Order Form(s) signed by 
the parties; 

Affiliate includes, in relation to either party, each and any subsidiary or holding company of 
that party and each and any subsidiary of a holding company of that party OR any 
business entity from time to time controlling, controlled by, or under common 
control with, either party; and holding company and subsidiary mean a “holding 
company” and “subsidiary” as defined in section 1159 of the Companies Act 2006; 

API the application programming interface provided by the Supplier to the Customer to 
access the Application for use on the Site in accordance with the Agreement; 

Application the web-based virtual clothes fitting room application known as R Reflections which 
is owned by the Supplier, including all instances of the application and any 
modifications, developments, improvements, new or additional releases and 
upgrades; 

Business Day a day other than a Saturday, Sunday or public holiday in England when banks in 
London are open for business; 

Business Hour(s) 09:00 to 17:00 on Business Days; 

Claim as defined in clause 8.2; 

Confidential 
Information 

any and all confidential information (whether in oral, written or electronic form), 
including technical or other information, imparted in confidence or disclosed by one 
party to the other or otherwise obtained by one party relating to the other's 
business, finance or technology, know-how, Intellectual Property Rights, assets, 
strategy, products and customers, including without limitation information relating 
to processes, management, financial, marketing, technical and other arrangements 
or operations of any associate, person, firm, or organisation associated with that 
party; 

Customer the person, firm or corporate body as set out in the Order Form who owns the Site 
for which the licence under this Agreement is issued; 

Customer Branding the Customer’s branding, logo pantone colours and other information, material 
and/or any Intellectual Property Rights as they relate to the Customer’s brand; 

Customer Products the clothing and accessories that the Customer uploads into the Application for 
Users to virtually try on; 
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Defect a defect, error or bug caused solely and directly by the Supplier’s acts, omissions or 
default which has or may have a materially adverse effect on the appearance, 
operation or functionality of the Application, but excluding any defect, error or bug 
caused by or arising as a result of: 
a) an act or omission of the Customer or a User in breach of this Agreement; 
b) the Customer’s use of the Application in a manner that is inconsistent with 

the Permitted Purpose or Documentation;  
c) any act or omission of the Hosting Provider; or 
d) any changes in or to other systems, applications, programs or software that 

interact, integrate or interoperate with the Application; 

Documentation information, material, training, manuals or instructions issued from time to time by 
the Supplier in relation to accessing and using the Application; 

Fee the fee payable by the Customer to the Supplier under clause 5 and as set out in the 
Order Form for the Application licence, hosting and maintenance; 

Hosting Provider the hosting provider engaged by the Supplier to host the Application; 

Intellectual Property 
Rights 

patents, utility models, rights to inventions, copyright and related rights, trade 
marks and service marks, trade names and domain names, rights in get-up, goodwill 
and the right to sue for passing off or unfair competition, rights in designs, rights in 
computer software, database rights, rights to preserve the confidentiality of 
information (including know-how and trade secrets) and any other intellectual 
property rights, including all applications for (and rights to apply for and be 
granted), renewals or extensions of, and rights to claim priority from, such rights 
and all similar or equivalent rights or forms of protection which subsist or will 
subsist, now or in the future, in any part of the world; 

Losses all losses, liabilities, damages, demands, claims, costs, expenses (including any 
economic loss or other loss of profits, business or goodwill, all reasonable 
management time, legal disbursements and costs of investigation, litigation, 
settlement, judgement, and other professional costs and expenses) proceedings, 
judgement, settlement, fines, penalties, awards, orders and charges, including such 
items arising out of or resulting from actions, proceedings, claims and demands, and 
“Loss” shall be construed accordingly; 

Open-Source Software open-source software as defined by the Open Source Initiative 
(http://opensource.org) or the Free Software Foundation (http://www.fsf.org); 

Order Form the document confirming the commercial and financial details of this Agreement; 

Permitted Purpose the purpose of the Application as stated herein and used in accordance with any 
Documentation, namely to allow Users to use the Application via the Site to virtually 
try on the Customer Products; 

Site the website as set out in the Order Form from which the Customer carries out its 
business and for which the licence under this Agreement is granted; 

Start Date the date on which the Agreement begins as set out in the Order Form; 

Supplier R Reflections Limited, a company incorporated in England and Wales with company 
registration number 12247541 and whose registered address is The Cottages Main 
Road, Dibden, Southampton, Hampshire, England, SO45 5TD; 

Supplier Branding the logo of the Supplier; 

Term the length of time for which the licence is granted (subject to the terms and 
conditions of the Agreement) as set out in the Order Form; 

Upgrade(s) new versions of, and updates to, the Application, whether for the purpose of fixing 
an error, bug or other issue in the Application, or enhancing the functionality of the 
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Application; 

User the individual users who access the Application via the Site;  

Virus any thing or device (including any software, code, file or programme) which may: 
prevent, impair or otherwise adversely affect the operation of any computer 
software, hardware or network, any telecommunications service, equipment or any 
other service or device; prevent, impair or otherwise adversely affect access to or 
the operation of any programme or data, including the reliability of any programme 
or data (whether by re-arranging, altering or erasing the programme or data in 
whole or part or otherwise); or adversely affect the user experience, including 
worms, trojan horses, viruses and other similar things or devices. 

 
1.2. Unless the context otherwise requires: 

1.2.1. words in the singular shall include the plural and in the plural shall include the singular; 
1.2.2. a reference to a statute or statutory provision is a reference to it as amended, extended or re-

enacted from time to time; 
1.2.3. a reference to one gender shall include a reference to the other genders;  
1.2.4. reference to “writing” or “written” includes email and similar means of communication; and 
1.2.5. any words following the terms including, include, in particular, for example or any similar 

expression shall be construed as illustrative and shall not limit the sense of the words, 
description, definition, phrase or term preceding those terms. 
 

1.3. In the case of conflict or ambiguity between any provision contained in these terms and conditions and 
any Order Form, the provision in the Order Form shall take precedence. 
 

1.4. A person includes a natural person, corporate or unincorporated body (whether or not having separate 
legal personality) and that person’s personal representatives, successors and permitted assigns. 
 

1.5. Clause, schedule (if applicable) and paragraph (if applicable) headings shall not affect the interpretation 
of this Agreement. 
 

1.6. References to clauses and Schedules (if applicable) are to the clauses and Schedules of this Agreement 
and references to paragraphs are to paragraphs of the relevant Schedule. Any schedules agreed by the 
parties shall form part of the Agreement and shall have effect as if set out in full in the body of these 
terms and conditions. 

 
2. LICENCE   

 
2.1. In consideration of the Fee paid by the Customer to the Supplier, the Supplier grants to the Customer a 

revocable, non-exclusive, non-transferable, non-sublicensable licence for the Term to use the 
Application on the Site for the Permitted Purpose and in compliance with the Documentation. For the 
avoidance of doubt, the licence is granted only for and to the Site(s) as set out in the Order Form.  
 

2.2. Where the parties have agreed in an Order Form that the Customer Branding is to be included in the 
Application, the Customer will ensure that the details of such Customer Branding is provided to the 
Supplier in the file type, size and format required by the Supplier. The Supplier will use reasonable 
endeavours to include the Customer Branding in the Application in the format and manner intended by 
the Customer.  
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2.3. On or before the Start Date, the Supplier shall provide the Documentation to the Customer to allow the 
Customer to access the Application, upload the Customer Products and for Users to use the Application 
on the Site. 
 

2.4. The Customer may, from time to time during the Term, request access to the Application for additional 
Site(s) and the Supplier may at its sole discretion grant access to the Application for such additional 
Site(s) as requested in accordance with the applicable provisions of this Agreement, including the 
requirement for the Customer to pay additional Fees. The Supplier shall issue a revised Order Form 
setting out the details of the additional Site(s) and the revised Fees.  
 

2.5. The Application is not required to be compatible with, interoperate with or integrate with, any other 
system, application, program or software (whether owned by the Customer or not), except where the 
Order Form specifically states otherwise. 

 
2.6. Except to the extent such activities are expressly agreed in this Agreement, the Customer shall not, and 

shall procure that the Users shall not, either during the Term or any time thereafter: 
2.6.1.  attempt to copy, modify, adapt, edit, abstract, duplicate, create derivative works from, store, 

archive, frame, mirror, reproduce, republish, download, display, publish, transmit, or distribute, 
redistribute, broadcast, transmit, sell or in any way commercially exploit the Application; 

2.6.2. interfere in any way, whether wilfully or negligently, whether by action or omission, with the 
functionality or accessibility of the Application; 

2.6.3. attempt to de-compile, reverse compile, disassemble, reverse engineer, extract the source code 
from, or otherwise reduce to human-perceivable form, any part of the Application; 

2.6.4. attempt to interfere with, compromise the system integrity or security of, or decipher any 
transmissions to or from the Application; 

2.6.5. take any action that imposes, or may impose (such imposition to be decided by the Supplier in 
its sole discretion) an unreasonable or disproportionately large load on the Supplier’s 
infrastructure; 

2.6.6. use the Application in any other way than its Permitted Purpose and in accordance with any 
Documentation; 

2.6.7. combine, merge or otherwise permit the Application (or any part of it) to become incorporated 
in any other program, nor arrange or create derivative works based on it; or 

2.6.8. use any information provided by the Supplier, including for the avoidance of doubt the 
Application itself, or obtained by the Customer at any time during the Term, to create any 
software or application whose function or expression is substantially similar to that of the 
Application nor use such information in any manner which would be restricted by any copyright 
subsisting in it.  

 
2.7. Neither the Customer nor the Users shall access, store, distribute or transmit any Viruses through the 

Application.  
 

2.8. The Customer shall at any time during the Term, upon written notice from the Supplier, incorporate any 
end user licence agreement or terms of use required to be accepted by Users prior to accessing the 
Application, into the Site in a format and manner to be determined by the Supplier.  
 

2.9. The Customer shall not without the prior written consent of the Supplier: 
2.9.1. sub-license, assign or novate the benefit or burden of this licence in whole or in part (other than 

allowing Users to access and use the Application on the Site); 
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2.9.2. sell, rent, lease, transfer, assign, distribute, display, disclose, or otherwise commercially exploit, 
or otherwise make the Application available to any third party except the Users, or any other 
websites other than the Site(s);  

2.9.3. use the Application to provide outsourced services to third parties; 
2.9.4. attempt to obtain, or assist third parties in obtaining, access to the Application other than as 

provided in this Agreement; 
2.9.5. allow the Application to become the subject of any charge, lien or encumbrance; or 
2.9.6. deal in any other manner with any or all of its rights and obligations under this Agreement.  
 

2.10. The Supplier may at any time sub-license, assign, novate, charge or deal in any other manner with any or 
all of its rights and obligations under this Agreement, provided it gives written notice to the Customer.  
 

2.11.  The Customer shall use all reasonable endeavours to prevent any unauthorised access to the Application 
and, in the event of any such unauthorised access or use, promptly notify the Supplier. In the event of 
such unauthorised access, the Supplier expressly reserves the right to remove access to the Application 
for the Customer and the Users.   

 
2.12. The restrictions set out in this clause 2 shall specifically extend to any penetration or similar testing, 

whether automated or manual, designed to find security vulnerabilities of the Application, that may be 
undertaken by the Customer or any nominated third party of the Customer. The Customer 
acknowledges that such testing could expose Confidential Information or data (whether personal data or 
not) within the Application relating to other customers of the Supplier, and that in order to safeguard 
and protect such Confidential Information and data, the Customer warrants that it shall not, directly or 
indirectly, carry out such testing without prior written consent of the Supplier.  

 
2.13. If the Customer or a User breaches the terms of this Agreement, or the Supplier reasonably believes that 

the Customer or a User has breached the terms of this Agreement, the Supplier may, without prejudice 
to its other rights and remedies, suspend the Customer’s access to the Application. If upon investigation 
of the circumstances, the Customer or any User is found to have breached the terms of this Agreement, 
the Supplier may terminate this Agreement in accordance with clause 11.5.1. If upon investigation it is 
found there has been no breach, the Customer’s access to the Application shall be reinstated in a timely 
manner by the Supplier.  
 

2.14. Nothing in this Agreement shall prevent the Supplier from entering into similar agreements with third 
parties, or from independently developing, using, selling or licensing documentation, products, 
applications and/or services to third parties which are similar to those provided under this Agreement. 
 

2.15. Nothing in this Agreement shall limit or constrain the Supplier’s ability to add or remove applications or 
services from its portfolio or service offering, providing always that it shall give the Customer thirty (30) 
days written notice in advance of any changes that the Supplier (acting reasonably) believes will have a 
material effect on the Customer’s use of or access to the Application.  
 

3. CUSTOMER OBLIGATIONS 
 

3.1. The Customer shall:  
 

3.1.1. obtain and shall maintain all necessary licences, consents, and permissions necessary for the 
Supplier, its contractors and agents to perform their obligations under this Agreement; 
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3.1.2. ensure that its network and systems comply with any relevant specifications provided by the 
Supplier from time to time; and 

3.1.3. to the extent permitted by law and except as otherwise expressly provided in this Agreement, be 
solely responsible for procuring, maintaining and securing its network connections and 
telecommunications links from its systems, and the links to Application, and all problems, 
conditions, delays, delivery failures and all other loss or damage arising from or relating to the 
Customer’s network connections or telecommunications links or caused by the internet.  

 
4. SUPPORT AND MAINTENANCE  

 
4.1. The Supplier shall, subject to this clause 4, maintain, support and host the Application.  
 
4.2. The Supplier will use commercially reasonable efforts to maintain Application availability during the 

Term, subject to downtimes (to be decided at the Supplier’s absolute discretion) for Application 
maintenance, modifications, upgrades, remedial activities, repairs and for security issues and emergency 
outages. In such circumstances the Supplier shall make the Application available as soon as possible 
following completion of the upgrade or modification, or resolution of the issue or outage.  

 
4.3. The Supplier shall carry out scheduled upgrades and maintenance of the Application outside of Business 

Hours where reasonably possible. 
 
4.4. The Supplier shall provide technical maintenance and support for the Application during Business Hours. 

In the event of any Defects being identified by the Customer, or other degradation in the performance 
of, or complete unavailability of, the Application, the Customer should notify the Supplier via 
rebeccamabbett@rreflections.co.uk.  

 
4.5. Subject to clause 4.6, upon being notified of any support requirements in accordance with clause 4.4, 

the Supplier shall respond to the request in a timely manner, and provide details of the resolution 
actions and target timescales for completion. The Supplier shall undertake support and/or remedial 
actions using commercially reasonable efforts to improve or restore the Application’s functionality, 
providing the Customer provides all the information that may be necessary to assist the Supplier in 
resolving the issue, including a documented example of any defect or fault, or other sufficient 
information to enable the Supplier to re-create the defect or fault.  
 

4.6. The Supplier is not required to support any of the following: 
4.6.1. failures, degradations, or fluctuations in electrical, connectivity, network, or telecommunications 

equipment or lines, including failures, degradations, or fluctuations caused by the Customer’s or 
Users’ conduct or use of the Application, or circumstances beyond the Supplier’s control; 

4.6.2. the Customer’s or Users’ ability to access the internet in order to use the Application; 
4.6.3. any request by the Customer for alteration, change, or enhancement to the Application, though 

the Supplier will consider any feedback from the Customer regarding possible future 
enhancements or improvements; 

4.6.4. any issues with the performance or functionality of the Application that is caused by: 
i) the Customer or the Users using the Application in a manner which is inconsistent with 

the Documentation or the Permitted Purpose; 
ii) the Customer’s or a third party’s equipment, software or other technology.  

 

mailto:rebeccamabbett@rreflections.co.uk
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4.7. Where a support request relates to an issue with the Hosting Provider, the Supplier will liaise with the 
Hosting Provider on the issue and inform the Customer of the Hosting Provider’s actions to rectify the 
issue and any timescales for resolution that the Hosting Provider has provided to the Supplier. For the 
avoidance of doubt, the Supplier shall accept no liability for any issues or Defects, or the Customer’s or 
User’s inability to access or use the Application, which is caused, or materially contributed to, by the acts 
or omissions of the Hosting Provider.  

 
4.8. Without prejudice to the Customer’s other obligations:  

4.8.1. the Customer acknowledges that the Supplier is dependent on a Hosting Provider to host the 
Application. The Supplier will use its reasonable endeavours to select a reputable Hosting 
Provider, taking into account the commercial aspects of the offering of such Hosting Provider 
including prices of the relevant services; 

4.8.2. notwithstanding any other provision of this Agreement, the Supplier does not undertake or 
agree to provide support for hosting services at a service level which exceeds those provided to 
the Supplier by the Hosting Provider;  

4.8.3. the Customer acknowledges and agrees that the Application may be inaccessible or inoperable 
from time to time including as a result of equipment malfunctions, repairs or replacements 
carried out by the Hosting Provider or reasons beyond the Supplier’s reasonable control; and 

4.8.4. this Agreement shall automatically terminate upon immediate written notice if the agreement 
between the Supplier and the Hosting Provider is terminated as a result of any breach by the 
Supplier that is caused by, or contributed to by, the Customer's breach of this Agreement. 

 
4.9. The Customer acknowledges that from time to time during the Term, the Supplier may apply Upgrades 

to the Application, and that such Upgrades may result in changes to the appearance and/or functionality 
of the Application.  
 

4.10. The Client shall not be subject to any additional Fees arising out of the Upgrade, save where: 
4.10.1. the Upgrade introduces new functionality to the Platform; and 
4.10.2. that new functionality does not serve the same purpose as legacy functionality that ceases or 

has ceased to be available as a result of any Upgrade; and/or 
4.10.3. access to or use of the new functionality is chargeable to other customers using the Application. 
 

4.11. Where Upgrades incur additional Fees, or result in a material change to the functionality of the 
Application that will adversely affect the Customer’s use of the Application, the Customer has the right 
to terminate the Agreement on thirty (30) days’ notice without penalty. No refunds for Fees that are 
pre-paid shall be applicable.  

 
5. FEES   

 
5.1. The Fees, the method of payment, payment frequency and payment terms are as set out in the Order 

Form. All Fees must be paid in full by the Customer without set-off or counterclaim, free and clear of and 
without deduction of any taxes, levies, duties, charges and withholdings of any kind now or in future 
imposed in any jurisdiction.  
 

5.2. All Fees stated or referred to in this Agreement: 
5.2.1. shall be payable in pounds sterling; 
5.2.2. are non-refundable; 
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5.2.3. are exclusive of value added tax, which where applicable be added to the Supplier’s invoice(s) at 
the appropriate rate; and 

5.2.4. are exclusive of any local or international bank or transfer costs or charges and such bank or 
transfer charges shall always be the responsibility of the Customer.  

 
5.3. Where the Term is longer than one (1) year, the Supplier reserves the right to increase any ongoing Fees 

upon the anniversary of each Start Date, such increase not to exceed 5% each year.  
 

5.4. If at any time during the Term, the Customer exceeds the maximum amount of data and/or cloud 
storage as notified to the Customer by the Supplier from time to time (and as may be amended by the 
Supplier in accordance with the terms and conditions agreed from time to time with the Hosting 
Provider), the Supplier shall charge the Customer, and the Customer shall be required to pay, the then 
current additional and/or excess data or cloud storage fees. The Supplier shall notify the Customer of 
the variation in Fees to account for such increased data storage by issuing a new Order Form with the 
amended Fees.  
 

5.5. If the Customer fails to make any payment due to the Supplier under this Agreement by the due date for 
payment, then, without limiting the Supplier’s other remedies under this Agreement, the Customer shall 
pay interest on the overdue amount at the rate of 8% per annum above National Westminster Bank’s 
base rate from time to time. Such interest shall accrue on a daily basis from the due date until actual 
payment of the overdue amount, whether before or after judgment. The Customer shall pay the interest 
together with the overdue amount. 
 

6. CONFIDENTIALITY AND PUBLICITY   
 

6.1. Each party shall, during the Term and thereafter, keep confidential all, and shall not use for its own 
purposes (other than implementation of this licence) nor without the prior written consent of the other 
disclose to any third party (except its professional advisors or as may be required by any law or any 
legal or regulatory authority) any, Confidential Information which may become known to such party 
from the other party and which relates to the other party or any of its Affiliates, unless that information 
is public knowledge or already known to such party at the time of disclosure, or subsequently becomes 
public knowledge other than by breach of this Agreement, or subsequently comes lawfully into the 
possession of such party from a third party. Each party shall use its reasonable endeavours to prevent 
the unauthorised disclosure of any such information. 
 

6.2. During the Term, the Supplier shall be entitled to use the Customer’s name and Customer Branding for 
its own sales and marketing purposes. 
 

6.3. The Application shall include the Supplier Branding in watermark form unless stated otherwise in the 
Order Form. 
  

7. WARRANTIES 
 

7.1. The Supplier warrants that: 
7.1.1. it has the right, power and authority to enter into this Agreement; 
7.1.2. it has all rights and licences necessary to provide the licence to the Customer; 
7.1.3. the Application does not and shall not infringe the Intellectual Property Rights of any third party.   
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7.2. The Supplier expressly does not warrant that the Customer’s use of the Application will be uninterrupted 
or error-free. The Customer acknowledges that the complexity of the software underpinning and 
supporting the Application is such that the Supplier cannot, and does not, warrant or represent that the 
Application is free from Defects.  
 

7.3. The Customer acknowledges that any Open-Source Software provided or used by the Supplier in the 
Application is provided “as is” and expressly subject to the disclaimer in clause 7.5. 
 

7.4. Any warranties given by the Supplier in this Agreement shall be subject to the Customer using the 
Application for its Permitted Purpose and in compliance with the Documentation. These warranties shall 
not apply to any non-conformance which is caused by modification or alteration of the Application by 
any party other than the Supplier. 
 

7.5. All other conditions, warranties or other terms which might have effect between the parties or be 
implied or incorporated into this Agreement or any collateral contract, whether by statute, common law 
or otherwise, are hereby expressly excluded, including the implied conditions, warranties or other terms 
as to satisfactory quality, fitness for purpose or the use of reasonable skill and care. No oral or written 
information or advice given by the Supplier shall create a warranty or representation or in any way 
increase the scope of the above warranties. 
 

7.6. The Customer acknowledges that the Supplier is not liable for any Losses incurred by the Customer, 
howsoever arising, where such Losses are directly or indirectly attributable to a failure by the Customer 
to fully comply with its obligations under this Agreement. 
 

7.7. The Customer accepts responsibility for the selection of the Application to achieve its intended results 
and acknowledges that the Application has not been developed to meet the individual requirements of 
the Customer. 
 

8. INTELLECTUAL PROPERTY RIGHTS   
 

8.1. The Customer acknowledges that all Intellectual Property Rights in the Supplier Branding and the 
Application, including without limitation any Upgrades thereto, belong and shall belong to the Supplier, 
and the Customer shall have no rights in or to the Application or the Supplier Branding other than the 
right to use the Application on the Site in accordance with the terms of this Agreement. 
 

8.2. The Supplier undertakes at its own expense to defend the Customer or, at its option, settle any claim or 
action brought against the Customer alleging that the possession or use of the Application (or any part 
thereof) in accordance with the terms of this Agreement infringes the Intellectual Property Rights of a 
third party (“Claim”) and shall be responsible for Losses incurred by or awarded against the Customer as 
a result of or in connection with any such Claim. For the avoidance of doubt, this clause shall not apply 
where the Claim in question is attributable to possession or use of the Application (or any part thereof) 
by the Customer other than in accordance with the terms of this Agreement, or use of the Application in 
combination with any hardware or software not supplied or specified by the Supplier if the infringement 
would have been avoided by the use of the Application not so combined. 
 

8.3. Clause 8.2 constitutes the Customer’s exclusive remedy and the Supplier’s only liability in respect of 
Claims and, for the avoidance of doubt, is subject to clause 10.1.  
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8.4. The Customer warrants that it owns all Intellectual Property Rights in the Site, the Customer Branding 
and Customer Products. The Customer hereby grants to the Supplier a revocable, non-exclusive, 
worldwide, non-transferrable, royalty-free licence of such of the Customer’s Intellectual Property Rights 
in the Customer Branding and Customer Products as are necessary for the Supplier to fulfil its 
obligations under this Agreement. 
 

8.5. Except as expressly agreed in clauses 2 and 8, no Intellectual Property Rights of either party are 
transferred or licensed as a result of this Agreement.  
 

9. DATA PROTECTION   
 

9.1. The Parties acknowledge that if any personal data is processed via the Application, for the purposes of 
the Data Protection Legislation, the Customer is the data controller and the Supplier is the data 
processor. Both parties will comply with all applicable requirements of the Data Protection Legislation if 
any personal data is processed via the Application. This clause 9 is in addition to, and does not relieve, 
remove or replace, a party’s obligations or rights under the Data Protection Legislation. 
 

10. LIMITS OF LIABILITY   
 

10.1. Subject to clause 10.3:   
10.1.1.  the Supplier shall not in any circumstances have any liability for any Losses which may be 

suffered or incurred by the Customer (or any person claiming under or through the Customer) 
or any User, whether the same are suffered directly or indirectly or are immediate or 
consequential, and whether the same arise in contract, tort (including negligence) or otherwise 
howsoever, which fall within any of the following categories: 
i) loss of profits; 

ii) loss of anticipated savings; 
iii) loss of business opportunity; 
iv) loss of goodwill; 
v) loss or corruption of data; or 

vi) any other indirect, consequential or special damages even if the Supplier was aware of 
the circumstances in which such damages could arise; 

10.1.2. the total liability of the Supplier, including all indemnities, arising under or in connection with 
the Agreement, and whether arising in contract, tort, negligence, breach of statutory duty or 
otherwise, shall in no circumstances exceed a sum equal to fifty per cent (50%) of the Fee paid 
by the Customer in the preceding three (3) months before the claim arose; and 

10.1.3. the Customer agrees that, in entering into this Agreement, either it did not rely on any 
representations (whether written or oral) of any kind or of any person other than those 
expressly set out in this Agreement or (if it did rely on any representations, whether written or 
oral, not expressly set out in this Agreement) that it shall have no remedy in respect of such 
representations and (in either case) the Supplier shall have no liability in any circumstances 
otherwise than in accordance with the express terms of this Agreement. 
 

10.2. The Customer shall indemnify the Supplier against any Losses incurred by the Supplier as a result of, or 
arising out of or in connection with: 
10.2.1. any claim by any third party alleging that the Supplier’s use of the Customer Branding or 

Customer Products in the Application (or any part thereof) infringes the Intellectual Property 
Rights of a third party;  
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10.2.2. any claim that the Site using the Application is not wholly owned by the Customer; or 
10.2.3.  any breach by the Customer of the terms of this Agreement. 
 

10.3. Neither party shall limit or exclude liability for: 
10.3.1. death or personal injury caused by the negligence of that party, its officers, employees, 

contractors or agents; 
10.3.2. fraud or fraudulent misrepresentation; or 
10.3.3. any other liability which may not be excluded by law. 
 

10.4. All references to “the Supplier” in this clause 10 shall, for the purposes of this clause only, be treated as 
including all officers, employees, subcontractors and suppliers of the Supplier and any Affiliates, all of 
whom shall have the benefit of the exclusions and limitations of liability set out in this clause. 
 

11.  TERM AND TERMINATION 
   

11.1. This Agreement shall commence on the Start Date and shall automatically terminate upon completion of 
the Term unless the parties agree in writing to extend the Term. Where an extended Term is agreed, the 
Supplier shall provide a new Order Form to the Customer. The Customer acknowledges that the Supplier 
is and shall be entitled to increase the Fees for any Term as set out in the new Order Form, and such 
amended Fees shall take effect from the Start Date of the new Order Form.  
 

11.2. Either party may terminate this Agreement for convenience upon giving three (3) months’ advance 
written notice to the other party.  
 

11.3. Without affecting any other right or remedy available to it, the Supplier may suspend the Customer’s 
(and the Users’) access to the Application if the Customer fails to pay any amount due to the Supplier 
under this Agreement within five (5) Business Days of the due date of payment. Such suspension of 
access to the Application may continue until the Supplier receives all payments due to it, with interest if 
applicable, or until the Supplier terminates this Agreement in accordance with clause 11.5.2.  
 

11.4. Without affecting any other right or remedy available to it, either party may terminate this Agreement 
with immediate effect by giving written notice to the other party if: 

11.4.1. the other party suspends, or threatens to suspend, payment of its debts or is unable to pay 
its debts as they fall due or admits inability to pay its debts or is deemed unable to pay its 
debts within the meaning of section 123 of the Insolvency Act 1986; 

11.4.2. the other party commences negotiations with all or any class of its creditors with a view to 
rescheduling any of its debts, or makes a proposal for or enters into any compromise or 
arrangement with its creditors other than for the sole purpose of a scheme for a solvent 
amalgamation of that other party with one or more other companies or the solvent 
reconstruction of that other party; 

11.4.3. the other party applies to court for, or obtains, a moratorium under Part A1 of the Insolvency 
Act 1986; 

11.4.4. a petition is filed, a notice is given, a resolution is passed, or an order is made, for or in 
connection with the winding up of that other party other than for the sole purpose of a 
scheme for a solvent amalgamation of that other party with one or more other companies or 
the solvent reconstruction of that other party; 

11.4.5. an application is made to court, or an order is made, for the appointment of an 
administrator, or if a notice of intention to appoint an administrator is given or if an 
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administrator is appointed, over the other party (being a company, partnership or limited 
liability partnership); 

11.4.6. the holder of a qualifying floating charge over the assets of that other party (being a company 
or limited liability partnership) has become entitled to appoint or has appointed an 
administrative receiver; 

11.4.7. a person becomes entitled to appoint a receiver over the assets of the other party or a 
receiver is appointed over the assets of the other party; 

11.4.8. a creditor or encumbrancer of the other party attaches or takes possession of, or a distress, 
execution, sequestration or other such process is levied or enforced on or sued against, the 
whole or any part of the other party’s assets and such attachment or process is not 
discharged within ten (10) Business Days; 

11.4.9. any event occurs, or proceeding is taken, with respect to the other party in any jurisdiction to 
which it is subject that has an effect equivalent or similar to any of the events mentioned in 
11.4.1 to 11.4.8 (inclusive);  

11.4.10. the other party suspends or ceases, or threatens to suspend or cease, carrying on all or a 
substantial part of its business; or 

11.4.11. the other party’s financial position deteriorates so far as to reasonably justify the opinion 
that its ability to give effect to the terms of this Agreement is in jeopardy . 

 
11.5. The Supplier may terminate this Agreement on immediate notice to the Customer in the event: 

11.5.1. of a breach of any term of this Agreement by the Customer or any User; or 
11.5.2. the Customer fails to pay any amount due under this Agreement on the due date for 

payment and remains in default not less than fifteen (15) Business Days after being notified 
in writing to make such payment.  
 

11.6. The Customer agreed to indemnify the Supplier against all Losses, late payment charges, and including 
legal costs on a full indemnity basis, (irrespective of whether or not the same may be claimed in full 
pursuant to the Civil Procedure Rules) incurred by the Supplier arising out of or in connection with the 
Supplier’s enforcement of any non-payment by the Customer of any sums due to the Supplier.  
 

11.7. The Customer may terminate this Agreement on immediate notice to the Supplier if the Supplier 
commits a material breach of any other term of this Agreement and (if such breach is remediable) fails 
to remedy that breach within a period of five (5) Business Days after being notified to do so.  
 

11.8. Any provision of this Agreement that expressly or by implication is intended to come into or continue in 
force on or after termination or expiry of this Agreement shall remain in full force and effect. 
 

11.9. Termination or expiry of this Agreement shall not affect any rights, remedies, obligations or liabilities of 
the parties that have accrued up to the date of termination or expiry, including the right to claim 
damages in respect of any breach of the Agreement which existed at or before the date of termination 
or expiry.  

 
11.10. On termination for any reason: 

11.10.1. all rights granted to the Customer under this Agreement shall cease; 
11.10.2. the Customer shall cease all activities authorised by this Agreement; 
11.10.3. the Customer shall immediately pay to the Supplier any sums due to the Supplier under this 

Agreement; and 
11.10.4. both parties shall immediately destroy or return to the other party any Confidential Information 
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in its possession, custody or control. 
 

12. GENERAL   
 

12.1. No failure or delay by a party to exercise any right or remedy provided under this Agreement or by law 
shall constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict the further 
exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall 
prevent or restrict the further exercise of that or any other right or remedy. 
 

12.2. Except as expressly provided in this Agreement, the rights and remedies provided under this Agreement 
are in addition to, and not exclusive of, any rights or remedies provided by law. 
 

12.3. These terms and conditions, any Order Form and any other documents annexed as schedules to these 
terms and conditions or any Order Form, or otherwise referred to herein contain the whole agreement 
between the parties relating to the subject matter hereof and supersede all prior agreements, 
arrangements and understandings between the parties relating to that subject matter. 
 

12.4. Each party acknowledges that, in entering into this Agreement, it does not rely on any statement, 
representation, assurance or warranty (whether it was made negligently or innocently) of any person 
(whether a party to this Agreement or not) (“Representation”) other than as expressly set out in this 
Agreement.  
 

12.5. Each party agrees that the only rights and remedies available to it arising out of or in connection with a 
Representation (as defined in clause 12.4) shall be for breach of contract.  
 

12.6. Nothing in clauses 12.4 or 12.5 shall limit or exclude a party’s liability for fraud. 
 

12.7. No variation of this Agreement shall be effective unless it is in writing and signed by the parties (or their 
authorised representatives). 
 

12.8. If any provision or part-provision of this Agreement is or becomes invalid, illegal or unenforceable, it 
shall be deemed deleted, but that shall not affect the validity and enforceability of the rest of this 
agreement. If any provision or part-provision of this Agreement is deemed deleted under this clause 
12.8, the parties shall negotiate in good faith to agree a replacement provision that, to the greatest 
extent possible, achieves the intended commercial result of the original provision. 
 

12.9. This Agreement may be executed in any number of counterparts, each of which when executed shall 
constitute a duplicate original, but all the counterparts shall together constitute the one Agreement. 
 

12.10. A person who is not a party to this Agreement shall not have any rights under the Contracts (Rights of 
Third Parties) Act 1999 to enforce any term of this Agreement, but this does not affect any right or 
remedy of a third party which exists, or is available, apart from that Act. 
 

12.11. Nothing in this Agreement is intended to, or shall be deemed to, establish any partnership or joint 
venture between any of the parties, constitute any party the agent of another party, or authorise any 
party to make or enter into any commitments for or on behalf of any other party. 
 

12.12. Each party confirms it is acting on its own behalf and not for the benefit of any other person. 
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12.13. Neither party shall be in breach of this Agreement nor liable for delay in performing, or failure to 

perform, any of its obligations under this Agreement if such delay or failure result from events, 
circumstances or causes beyond its reasonable control. In such circumstances, the time for performance 
shall be extended by a period equivalent to the period during which performance of the obligation has 
been delayed or failed to be performed. If the period of delay or non-performance continues for thirty 
(30) Business Days, the party not affected may terminate this Agreement by giving ten (10) Business 
Days’ written notice to the affected party. 
 

12.14. All notices which are required to be given in accordance with the Agreement shall be in writing and may 
be delivered personally or by email or by first class prepaid post to the addressee upon whom the notice 
is to be served or any other address that the party has notified the other party in writing.  Any such 
notice shall be deemed to have been served: if by hand when delivered; if by first class post 48 hours 
following posting; and if by email, when that email is sent.  
 

12.15. This Agreement and any dispute or claim arising out of or in connection with it or its subject matter or 
formation (including non-contractual disputes or claims) shall be governed by and construed in 
accordance with the laws of England and Wales. The parties irrevocably agree that the courts of England 
shall have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this 
Agreement or its subject matter or formation (including non-contractual disputes or claims). 

 
 
 
 
 
 
 
 
 


